                       _________________________________________________
UNITED STATES CIRCUIT COURT OF APPEALS
FOR THE FIFTEENTH CIRCUIT
                       _________________________________________________
CIVIL CASE NO. 11-1422
                       _________________________________________________



LILY CLOUD,
Appellant,
v.
DURANGO SCHOOL DISTRICT; and SAL RAMIREZ,
Appellee.
                       ________________________________________________
ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARAPAHOE
(Case No. CV 10-129)
                       ________________________________________________
BRIEF FOR THE __Appellant__________________
                       ________________________________________________

                                                                      7045
                                                                       2255 E. Evans Avenue
                                                                       Denver, CO 80208
This writing sample concerns a fictional client, Lily Cloud, and an article she wrote for her high school newspaper.  The article was prohibited from publication.  While the full brief covered three issues, this sample will cover just the issue of ‘viewpoint’ discrimination.  The full version of this brief is available upon request. 
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 (Redacted for length)
STATEMENT OF JURISDICTION
        Jurisdiction was conferred upon the United States District Court for the District of Arapahoe pursuant to 28 U.S.C. §1331 because this is a civil action arising under the Constitution of the United States.  Jurisdiction is conferred upon this court pursuant to 28 U.S.C. §1291 because this is an appeal from a final judgment of the district court.  All documents were timely filed.  This is an appeal from a final judgment of the district court.
STATEMENT OF THE ISSUES
Under the 1st amendment, viewpoint discrimination is not permitted. Ms. Cloud’s article on wolf reintroduction was prohibited from publication, while another student’s article, written on the same topic, was permitted for publication.  Is the Principal's action viewpoint discriminatory?
STATEMENT OF THE CASE
Nature of the Case
        This is an appeal from the United States District Court for the District of Arapahoe’s order to dismiss plaintiff Lily Cloud’s First Amendment claim arising out of the refusal to publish her article in a school newspaper.
Course of Proceedings
(Redacted for length)
STATEMENT OF THE FACTS
(Redacted for length)

        Cloud seeks an injunction prohibiting Ramirez or any other school official from blocking her article’s publication in its entirety against the wishes of Faculty Advisor Geary.  (Compl. ¶ 22A.)  
SUMMARY OF THE ARGUMENT
Student’s article “The Once and Future Wolf” should be published in the “Student Voice” column.  First, the column of the school newspaper is a limited public forum because it is open to submissions from all students and is not restricted to certain members of the student body.  Second, the article is pure student speech because the “Student Voice,” an opinion section of the school newspaper is speech the school tolerates as opposed to affirmatively promotes.  Third, there is no showing that material and substantial disruption would result if the article was published because the restriction was based only on an attenuated concern, not on any actual disruption.  Fourth, the removal of student’s article would be viewpoint discriminatory since the school had already permitted the publication of another student’s article regarding the reintroduction of wolves. 
ARGUMENT
Student 7045
III. THE PRINCIPAL’S EXCLUSION OF MS. CLOUD’S ARTICLE WAS VIEWPOINT DISCRIMINATORY BECAUSE HE WITHDREW MS. CLOUD’S ARTICLE AFTER PERMITTING ANOTHER STUDENT TO SUBMIT AN ARTICLE ON THE SAME ISSUE.  

The removal of student’s article from the school newspaper is viewpoint discriminatory, and an injunction preventing the Principal or any other school official from blocking the publication of the Cloud article against the wishes of the Faculty Advisor is necessary.  
The student is a victim of viewpoint discrimination because her article was unfairly left out of the school newspaper, “The Sundance Journal”. When minority views collide with majority views, viewpoint discrimination is likely to occur.  While a student who took a majority view was able to publish his article, the Cloud article was in the minority and was denied the opportunity to be published.  
When determining whether viewpoint discrimination has occurred, courts consider the basis for which the speech was regulated.  Hazelwood, 484 U.S. at 267.  If speech is regulated based on its message or perspective, then viewpoint discrimination has occurred.  Martinez, 130 S. Ct. at 2987; Tinker, 393 U.S. at 503.  
In Tinker, students sued the school district after the Principal asked students to remove armbands protesting war.  393 U.S. at 504.  The court held that students were victims of viewpoint discrimination because their speech was regulated based on its message.  Id. at 514.  
Conversely, in Martinez, students brought action after their organization was forced to comply with the school’s nondiscrimination policy.  139 S.Ct. at 2978.  The court held that the school’s policy drew no distinction between groups based on message or perspective, and therefore was not viewpoint discriminatory.  Id. at 2995. 
When determining whether viewpoint discrimination has occurred, courts consider the basis for which the speech was regulated.  Like the students in Tinker, Ms. Cloud was denied an opportunity to establish her viewpoint after the Principal would not allow her article to be published in the school newspaper.  The Principal later admitted that he thought student’s message was not in line with that of Ignacio High School, hence discriminating based on the student’s message and perspective.  (Ramirez Dep. 3.)     
Unlike the organization in Martinez, the Cloud article was removed because of its message and perspective.  Principal Ramirez removed student’s article after supporting the view of another student because he felt the view of the Cloud article were “far away” from the school’s message.  (Id.)  
The Principal may argue that the regulation of the student’s speech was acceptable because it was school-sponsored [speech].  This argument fails because the Principal stated in his deposition that he supported the Beckman article because he “felt it important for there to be support for the many students who come from farming and ranching families,” and that “the graphic details of Ms. Cloud’s article are unsettling.”  (Id.)  A court is unlikely to adopt this argument because Principal Ramirez has taken sides with one viewpoint, and discriminated against the other.
Therefore, the student was a victim of viewpoint discrimination, and an enforcement of the injunction set forth in the complaint is necessary. 
CONCLUSION
The “Student Voice” column of Ignacio High School’s qualifies as a limited public forum because it is open to indiscriminate submission by all members of the student body.  Student’s article “The Once and Future Wolf” qualifies as pure student speech because it is speech that the school tolerates rather than affirmatively promotes.  Pure student speech is protected by the First Amendment and may only be restricted if it results in a material and substantial disruption of school activities.  The restriction imposed on the publication of the student’s article was based on an attenuated concern that it would result in such a disruption, rather than any actual disturbance.  The basis for the restriction was purely speculative.  When the Principal excluded the student’s article from the student newspaper, he was regulating pure student speech based on its message without a legitimate concern that the article would materially and substantially disrupt the work and discipline of the school. Therefore, the Principal acted in a manner that was viewpoint discriminatory towards student’s speech, and an injunction preventing the Principal or any other school official from blocking the publication of the Cloud article against the wishes of the Faculty Advisor is necessary.  
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